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DAVIS, J. (concurring).
On the record of this case as awhole, | agree with the majority’ s reasoning and resullt.

| write separately because the record also reflects an appearance of indifference, laxity, or
both on the part of the prosecutor’s office and the police in following the trial court’s discovery
orders. Asaresult, police car video recordings that were of evidentiary interest to the defendant
—and to which the defendant was entitled by court order — were erased.

The earliest order for these tapes was issued by the district court on April 7, 2004.
Subsequently, on May 10 and June 7, 2004, the circuit judge from the bench encouraged the
prosecutor to facilitate defense discovery of the tapes that were in police possession. It was not
until June 29, 2004, the first scheduled trial date, that the people finally informed the defense that
the tapes had been recycled and no longer existed. The record is silent as to when that recycling
was done. It was aso not until the day of trial that the prosecution finally made photographs
available to defendant.

How this mishandling of potential evidence occurred is aso suggested by the record,
given the shuffle of assistant prosecutors in and out of the case, and given the imprecise and
untimely demands of defense counsel. The absence of any apparent bad faith or proven
prejudiceis of little comfort to one facing trial on felony charges.

It ismy hope that by raising thisissue, similar problems may be averted in the future.

/s Alton T. Davis



